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Amendments to the Western Australian Retail Tenancy Legislation 
 
 _________________________________________________________________  
 
Retail tenancy legislation in Western Australia has been gearing up for a major 

change.  The Commercial Tenancy (Retail Shops) Agreements Act 1985 has been 

amended in a number of ways that are predominantly aimed at further increasing 

protections for small business retailers. 
 
The amendments are contained in an amending Act, the Commercial Tenancy 

(Retail Shops) Agreements Amendment Act 2011 (“Amending Act”), and a set of 

amending Regulations, being the Commercial Tenancy (Retail Shops) 

Agreements Amendment Regulations (No. 2) 2012 (“Amending Regulations”). 

While the Amending Act was proclaimed in 2011, the substantive provisions came 

into force (with the exception of some transitional arrangements) on 1 January 

2013. They will greatly impact various aspects of retail leasing practice in Western 

Australia. 
 
What follows is a brief summary of some of the key changes. Please note that this 

is not an exhaustive list of the amendments. 
 
Should you have any queries, or require any specific advice in relation to the 

implications of the Amending Act and the Amending Regulations, please do not 

hesitate to our office to arrange an appointment with one of our lawyers. 
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Key Changes to the Commercial Tenancy (Retail Shops) Agreements Act 1985 
 
 

 Pre-1 January 2013 Post-1 January 2013 

Legal Fees Not regulated. Landlords 
traditionally passed on to 
Tenants the legal costs 
associated with lease 
preparation. 

Landlords are prohibited from recovering 
from Tenants the legal costs, or other 
expenses, relating to the negotiation, 
preparation and execution of leases, 
renewals of lease and extensions of lease 
from Tenants. The costs associated with 
obtaining mortgagee consent must also 
be borne by the Landlord. 

The Landlord is not barred from 
recovering costs associated with an 
assignment of lease or sublease, a lease 
variation or lease registration costs. 

Notice of Option 
to Renew 

No equivalent provision. There is a new obligation on a Landlord to 
notify a Tenant of the date on which its 
option to renew will no longer be 
exercisable. The notice must be given at 
least 6 months but no more than 12 
months before the last date for exercise of 
the option. This provision also applies to 
statutory options. 

Failure to comply will result in the Tenant 
having an extension of time in which to 
exercise the option – even if that means 
going beyond the current term. 

This new provision applies to existing 
leases and transitional arrangements are 
provided for as follows: 

 Option Expiry Date Date on which 
notice must be 
given 

Before 1 July 2013 Before 1 July 
2013 

1 July 2013 –  

30 September 2013 

Between 1 
January 2013 
and the date that 
is 2 months 
before the option 
expiry date. 
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 1 October 2013 –  

31 December 2013 

Between 1 
January 2013 and 
the date that is 3 
months before the 
option expiry date. 

After January 2014 Between 6 and 12 
months before the 
option expiry date. 

Relocation 
Clauses 

If a relocation or 
redevelopment clause 
allowed a Landlord to 
terminate a lease, that 
clause required the 
approval of the SAT 
before it could be relied 
on by the Landlord. 
redevelopment clause 
allowed a Landlord to 
terminate a lease, that 
clause required the 
approval of the SAT 
before it could be relied 
on by the Landlord. 

The Regulations now contain a prescribed 
relocation clause which may be used 
without the need for SAT approval. 

Alternative relocation clauses may still be 
used, with the approval of the SAT, but 
the criteria that the SAT will use when 
deciding to approve or reject these 
clauses is unknown. 

The Act also sets out the requirements for 
a 

relocation clause that may apply after the 
Tenant has been in occupation of the 
premises for more than 5 years. 

Damage and 
Destruction and 
Demolition 
Clauses 

If a damage and 
destruction or demolition 
clause allowed a 
Landlord to terminate a 
lease, that clause 
required the approval of 
the SAT before it could 
be relied on by the 
Landlord. 

This has not changed. These clauses will 
still need SAT approval. So unfortunately 
the insertion of a prescribed relocation 
clause into the legislation will not, in the 
majority of instances, eliminate the need 
for an application to the SAT. 

Refurbishment 
and Refitting 

No equivalent provision. Clauses in leases that require a Tenant to 
refurbish or refit the premises are void 
unless the clause is detailed and indicates 
the nature, extent and timing of the 
required refurbishment or refitting works. 
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Short Term 
Leases 

There was no express 
provision allowing the 
grant of a short term 
lease.  Therefore, if a 
retail shop lease was 
entered into the Tenant 
had the benefit of the 5 
year statutory option 
term unless a shorter 
term was approved by 
the SAT. 

It is possible under the amended 
legislation to grant a lease of 6 months or 
less, without the approval of the SAT and 
without the Tenant being entitled to the 5 
year statutory option term.  However, the 
lease cannot be renewed and the Tenant 
cannot remain in occupation of the 
premises beyond the 6 months or the 
lease will be deemed to have a term of 5 
years. 

89 Day Licences The grant of 89 day 
rolling licences was been 
popular prior to the 
amendments to the 
legislation. This was 
possible as the Tenant 
was unable to serve a 
notice exercising its right 
to the 5 year statutory 
option term (as the Act 
required a notice to be 
served on the Landlord 
90 days before the expiry 
of the current term). 

89 day licences are no longer an option. 
Tenants can serve notices exercising their 
right to the 5 year statutory option term up 
to 30 days before the expiry of the current 
term. 

This, coupled with the introduction of the 
ability to enter into a 6 month lease, 
makes the intention of the legislation clear 
with regard to short term leasing and 
licensing arrangements. 

 
Pre-1 January 2013 Post 1 January 2013 

Market Rent 
Reviews 

The unamended Act 
provided, in general 
terms, for what “market 
rent” was to mean under 
the legislation. 

The amendments to the Act have the 
result of specifying certain items that a 
valuer cannot take into account when 
determining the market rent – the 
Tenant’s goodwill and stock, fixtures and 
fittings, together with any improvements or 
alterations to the premises carried out or 
paid for by the Tenant. 

New provisions have been inserted that 
oblige Landlords to provide valuers with 
information in relation to retail shops in the 
same building or centre as the premises, 
to assist the valuer in making a 
determination of the market rent. 

Further new provisions oblige the valuer 
to keep the information obtained 
confidential. 
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Disclosure 
Statement and 
Tenant Guide 

Failure to provide a 
Disclosure Statement 
resulted in the Tenant 
having the right to 
terminate the lease 
(within 60 days of the 
lease being entered into) 
and to seek an order 
from the SAT for 
pecuniary loss. 

The right to terminate now runs for 6 
months after the date that the lease was 
entered into and it applies not only where 
a Disclosure Statement was not given but 
also where a Disclosure Statement was 
incomplete or contained false or 
misleading information. 

A new form of “interactive” electronic 
Disclosure Statement has been made 
available by the Department of Commerce 
(together with a new Tenant Guide which 
takes into account the amendments to the 
legislation).  They are on the Department 
of Commerce’s website and can be 
accessed via the link: 

http://www.commerce.wa.gov.au/ 
ConsumerProtection/Content/Business/ 
Commercial_tenancy/ 
Forms_specified_by_regulations.html  

Calculation of 
Lettable Area 

No equivalent provisions. The Act now contains a definition of 
“lettable area” which is prescribed by the 
Regulations and the Regulations have 
been be amended to prescribe a method 
of measurement for retail shops. 

Misleading and 
Deceptive 
Conduct 

No equivalent provisions. The unconscionable conduct provisions of 
the Act are expanded so that they apply in 
instances where a party “is likely to suffer” 
loss and damage as a result of 
unconscionable conduct – not just where 
loss or damage has actually been 
suffered. 

This section of the Act has also be 
expanded to cover instances where 
parties to a retail shop lease have 
engaged in misleading and deceptive 
conduct. 

 
 
 
 
 
Disclaimer: This publication is intended to provide general information only and should not be relied upon as legal 

advice. If you require legal advice on a matter please contact us. 
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